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PHARMACIES AND OTHER OBLIGATIONS 

NEW 11 NYCRR 458 (INSURANCE REGULATION 228) CONSUMER PROTECTION   

Section 456.7. Pricing models.  

(a) Pharmacy reimbursements. A pharmacy benefit manager may not reimburse a pharmacy or 
pharmacist for a prescription drug or pharmacy service in an amount less than the national 
average drug acquisition cost for the prescription drug or pharmacy service at the time the drug 
is administered or dispensed, plus a professional dispensing fee of $10.18. If the national 
average drug acquisition cost is not available at the time a drug is administered or dispensed, a 
pharmacy benefit manager shall not reimburse in an amount that is less than the wholesale 
acquisition cost of the drug plus a professional dispensing fee of $10.18. 

DCS Comment 

This section sets a price floor for prescription drugs at New York pharmacies. Pharmacy Benefit 
Managers or PBMs would be required to reimburse pharmacies no less than the NADC price for 
a particular drug. Additionally, PBMs would be required to pay pharmacies a dispensing fee of 
$10.18. DFS has advised this requirement is being imposed on PBMs and not health plans. 
However, the PBM would simply pass these costs onto their clients. This proposed regulation 
has serious fiscal and procurement implications for the State. 

First, the dispensing fee requirement of $10.18 is well above what the Empire Plan, Excelsior, 
and Student Employee Health Plan (SEHP) pay for drugs under the current DCS prescription 
drug contract. This differential in dispensing fees would drive additional NYSHIP spending of 
$126 million annually, roughly 40% of this would be a cost to the State General Fund. In 
addition, the NADC price floor would drive an additional $22 million in annual NYSHIP costs, 
40% of which would be borne by the State. DCS is already projecting rate increases of over 
20% in 2024 in the Empire Plan prescription drug program. This would increase rates by 
additional 7 percentage points. Effectively, these changes would directly increase costs for 
NYSHIP members.  

Lastly, it should be noted that the changes to the regulations are being contemplated when DCS 
and NYSIF are actively soliciting proposals for the next NYSHIP and NYSIF prescription drug 
contracts. The RFP was posted on August 14, 2023, and proposals are currently due on 
November 2, 2023. NYSHIP’s current contract expires on December 31, 2024, having pending 
amendments to the regulations during the solicitation period could potentially delay the issuance 
and award of a successor contract severely impacting DCS and NYSIF prescription drug 
programs.  

Given the fiscal and procurement concerns referenced above, DCS requests that NYSHIP be 
exempted from this proposed regulation.   



Section 458.2 Prohibited market conduct practices 

(c) A pharmacy benefit manager shall not directly or indirectly: … 

(6) incentivize a covered individual to use a specific pharmacy that is owned by or affiliated with 
the pharmacy benefit manager; 

DCS Comment 

DCS understands this requirement to mean that PBMs cannot mandate health plans to utilize 
exclusive specialty pharmacy arrangements. However, health plans can adopt exclusive 
specialty arrangements as part of their plan benefit design. If DCS is incorrect in its 
understanding of this proposed regulation, and exclusive specialty arrangements are prohibited, 
NYSHIP costs would increase by an estimated $30 million annually. Currently, NYSHIP benefits 
from enhanced discounts on specialty drugs by using its PBM contractor’s exclusive specialty 
program. This exclusivity is part of NYSHIP’s benefit design that was negotiated with public 
employee unions.  

Given the fiscal impact and the conflict with collective bargaining agreements, DCS requests 
that NYSHIP be exempted from this proposed regulation.   

Section 458.3 Consumer resources 

(2) Except as otherwise provided in paragraph (4) of this subdivision, a pharmacy benefit 
manager shall not:  

(i) remove a prescription drug from a formulary;  

(ii) move a prescription drug to a tier with larger cost-sharing requirements if the formulary 
includes two or more tiers of benefits providing for different cost-sharing requirements 
applicable to the prescription drugs in each tier; or  

(iii) add utilization management restrictions to a prescription drug on a formulary, unless such 
changes occur at the time of enrollment, issuance, or renewal of coverage. 

DCS Comment 

Current law* exempts collectively bargained health plans from the above provision if exceptions 
to such provisions have been negotiated with employee unions. It is DCS’s understanding that 
the proposed regulation does not reflect the current collective bargaining carveout in statute. If 
DCS’s assumption is incorrect, NYSHIP would bear additional costs. DCS requests that DFS 
explicitly allow for collectively bargained exceptions to the proposed regulation to align with 
current law. 

*See NYS Insurance Law § 3242 and 4329. 


