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LIABILITY LAW
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Introduction

For the first time in decades, New York is on the cusp of
change. Governor Kathy Hochul has presented a series
of proposals to make living and working in New York more
affordable by modernizing the state’s liability laws and

n

addressing what some refer to as the state’s “fraudemic!

In May 2026, Governor Hochul signed two state budget
bills into law that included several of these measures.
GovernorHochulhasalsorepeatedly vetoedlegislation that
would take New Yorkin the wrong direction by authorizing
more lawsuits and allowing larger, unpredictable awards.

New Yorkis at the crossroads. It can adopt measures that
address excessive liability and lawsuit abuse or continue to
advanceproposalsthatgopreciselyintheoppositedirection.

This paper explores key areas in which the Empire State
can establish a more balanced litigation environment that
makes life more affordable for all New Yorkers.

The paper reexamines the New York litigation climate
since the Empire Center published “State of Liability: New
York’s Costly Tort Laws and How to Fix Them” nearly a
decadeago. Intheinterim, other states haveimproved their
civil justice systems, but New York’s problems have only
grown. Excessive liability contributes to higher prices New
Yorkers pay for auto insurance, school construction and
transportation projects, homeownership and rental costs,
and the prices of goods and services
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Executive Summary

New York’s Litigation Environment

In a wide range of areas, New York law subjects
residents and businesses to greater liability than
other states. Consider, for example, that:

Unlike most other states, New York allows
unlimited noneconomic and punitive damage
awards. New York has among the most
nuclear verdicts (i.e., verdicts $10 million or
more) in personal injury and wrongful death
cases in the country. Premises liability, medical
liability,andautoaccidenttrialsmostoftenresultin
verdicts at these high levels.3

Ironically, New York caps theamountavictimofa
frivolous personal injury lawsuit canrecover
atjust $10,000, a level that has not changed in
over 40 years.4

Fraud appears to be rampant in New York with
reports of staged auto accidents, construction-
site injuries, and slip-and-fall claims.5

New York hosts among the most class action
lawsuits.® The state is known for consumer
class actions challenging food and beverage
labeling,7 which have tripled in recent years.8

NewYorkfamiliespaythesecond
highest tort costs in the nation,
over $7,000 per household

New York families pay the second highest tort
costs in the nation, over $7,000 per household,

which is 67% above the national average of
$4,207.9

In nearly every category of insurance coverage
— from healthcare to construction - insurance
premiums (and the losses that drive them) are
higher in New York than any other state '° On
average, New Yorkers pay over $4,000 annually
for full auto coverage, nearly $1,500 above the
nationalaverageandamongthehighestamounts
in the country.”

New Yorkers pay over $4,000

annually for full auto coverage,

nearly$1,500abovethenational
average

New York’s doctors and hospitals
consistently face the highest medical
liability payouts per capita and highest total
payoutsinthecountry,?affectingtheavailabilityof
affordable healthcare.

For these reasons and others, the American Tort
ReformFoundationhasconsistentlynamed New
York City a “Judicial Hellhole”—a jurisdiction
that is systemically imbalanced against
defendants in civil litigation."

New York is Losing Residents &
Businesses

Excessive lawsuits and liability impact both
the affordability of living in New York and the
competitiveness of New York’s businesses.

NewYork'spopulationisdownabout3%sincethe
start of the decade, even as the U.S. population
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rose by 2.6%." New York faces the largest
population decline of any state.'

While some New Yorkers depart for more
affordable living nearby, many leave for Florida
and Texas,'® which have adopted the types of
reforms suggested in this paper. Over the past
twenty years, New York has lost about 10% of its
working-agepopulation,atrendthatisprojected
to continue."”

New York is also facing an exodus of businesses
due to the rising cost of operating in the state.
Major employers are trimming back their
workforceand somebusinessesare moving their
headquarters elsewhere.®

New York City lost about 5,000 businesses since
lastspring,thelargestdeclinesincethepandemic.
Small business owners have been particularly
hard hit.”

Unless there is a course correction, businesses
facing ascarcity of labor and high costs may shift
their operations to other states.

Longstanding Problem Areas

This paper examines five areas in which New
York’s liability laws are out of the mainstream
and suggests reforms that would foster a more
balancedlitigationenvironmentandadvancethe
interests of New Yorkers.

Comparative fault

Under New York’s “pure comparative fault”
system, individuals who are largely responsible

for theirown injuries can still recover damages, a
minority approach among states. This approach
rewards reckless behavior.

New York should amend CPLR § 1411 to adopt
‘modifed comparative fault,” which bars recovery
when a plaintiff is primarily at fault, while reducing
damages proportionally in other cases. The FY
2026-27 budget includes this change, but for
motor vehicle accident claims only.

Joint and several liability

In New York, aperson cansue and recover the full
amountofdamagesfromasingledefendant,even
whenthatpartybearsonlyminimalresponsibility
— a system most states have abandoned or
limited.

WhileNewYorkdistinguishesbetweeneconomic
and noneconomic damages, significant
exceptions remain—particularly in auto cases—
often leaving low-fault defendants liable for
disproportionate shares. This framework
incentivizes “deep pocket” lawsuits.

New York should amend CPLR § 1601 to take an
approach consistent with states such as New
Jersey and Pennsylvania. At minimum, it should
eliminate the auto exception foundin CPLR § 1602.

The Scaffold Law

New York is the only state thatimposes
“absolute liability” on property owners and
contractors when a worker experiences an
elevation-related injury, such as a fall or a falling
object. The Scaffold Law raises the cost of
projects ranging from school construction to
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affordable housing.

New York should enact a new provision of the
Civil Practice Law & Rules that permits juries to
consider the responsibility of all parties involved
in a construction accident, just as they do in other
personal injury cases.

Predatory and undisclosed litigation
funding

New York recently took its first steps to regulate
“lawsuit loans,” but significant gaps remain
in addressing both consumer protection and
broader litigation funding practices.
New York is the only state that
imposes “absolute liability” on
propertyownersandcontractors

when a worker experiences an
elevation-related injury

New York should amend Article 10 of the Financial
Services Law to strengthen protections against
predatory lawsuit loans, regulate commercial
litigation funding, and require full disclosure of all
litigation funding agreements.

An excessive judgment interest rate

New York applies a 9% interest rate to
judgments, which the state has not adjusted
in45 years. This high rate penalizes those who
defend themselves in court.

New York should amend CPLR § 5004 to replace
this fxed rate with one indexed to market rates, as in
most other states.

Additional Opportunities for
Reform

The paper explores three other helpful
measures, enacted as part of the FY 2026-27
state budget, that should help make driving in
New York more affordable:

Expand efforts to combat fraudulent lawsuits
and insurance claims.

More objectively define what constitutes a
“serious injury,” as provided by Insurance Law
5102(d), to avoid unnecessary auto accident
lawsuitsthatshouldbecompensatedthroughthe
PIP system.

Limit payouts to drivers who were
uninsured or engaged in illegal conduct at the
time of an accident.
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Avoid Going in the Wrong
Direction

Equally important to adopting positive reforms
is for New York to avoid policies that expand
litigation or liability. Legislators should:

Reject invitations to adopt private rights of
action,whichcanshiftenforcementfrompublicly
accountable regulators to private attorneys and
contribute to excessive and often speculative
lawsuits.

Abandon proposals to broadly expand
emotionalharmdamagesavailableinwrongful
death cases, which Governor Hochul has vetoed
four times.

Not further expand the state’s consumer
protectionlaw, which is already a significant
source of excessive litigation that primarily
benefits the attorneys who file these claims.

End legislative efforts to subject out-of-state
companies to lawsuits in New York courts for
conduct unrelated to the state.

Reject the latest plaintiffs’ lawyer wish list,
wrapped in a recently introduced bill.

Collectively, this paper’s recommendations aim
toimprovefairness,reducelitigation,andimprove
affordability for all New Yorkers.
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Move to “Modified”
Comparative Fault

In New York, a person who is largely responsible
forhisorherowninjurycanstillrecoverdamages.
This system, known as pure comparative fault,
encourages personal injury attorneys to file or
threaten lawsuits by irresponsible plaintiffs. Few
states follow this approach, which New York is on
the cusp of replacing.

The Shift from Contributory
Negligence to Comparative Fault

Traditionally, a person who was even minimally
responsible for his or her own injury could not
recover damages. A plaintiff’s contributory
negligence provided a complete defense to
liability. Today, just four states and the District
of Columbia retain this system, which can have
harsh results for plaintiffs.2

Beginning in the late 1960s, states began to
abandon contributory negligence for
comparative fault. Under this alternative,

a person whose conduct contributed to his
or her injury can recover damages, but the
law reduces the amount by the plaintiff’s
percentage of fault.

Comparative fault laws vary from state to state.
About a dozen states take the most plaintiff-

friendly approach, known as“pure” comparative
fault.2'Underthissystem,aplaintiff @an iecover 1%
of his or her damages even if that person is 99%
at fault for his or her own harm. This swings the

penduluminthecompleteoppositedirectionfrom
contributory negligence.

Two-thirds of states have instead adopted
“modified comparative fault,” including all

of New York’s neighbors.?? Generally, under this
approach, a person’s damages are reduced to
reflect his or her degree of fault, but when a
juryfindstheplaintiffistheprimarycauseofharm,
50% or 51%responsible depending on the state,
he or she cannot recover damages.

New York Law: An Outlier

New York is one of the few states that has the
most plaintiff-friendly approach. The Empire
State shifted from contributory negligence to
pure comparative fault in 1975 with the
adoption of CPLR § 1411.

Implications

Pure comparative fault rewards risky
behavior by allowing plaintiffs to recover
damages even when they are substantially at
fault for their own injuries. It also encourages
speculative litigation by providing anincentive
for plaintiffs’ lawyers to “roll the dice” by
bringing or threatening lawsuits on behalf of
peoplewhoareresponsiblefortheirowninjuries.
They know that a person or business, or insurer,
is likely to settle the claim given the high cost of
litigating a case to verdict and the likelihood of a
monetary award.
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By way of contrast, modified comparative
fault facilitates settlements and discourag-
esweakclaimsbecause personalinjurylawyers
realize that there is at least somerrisk that a reck-
less client may recover nothing.

This change has contributed to
substantial auto insurance rate
reductions for Florida drivers

Theseconcernsareparticularlysalientintheauto
context. For example, Florida, struggling with
among the highest auto insurance costs in the
nation, is the most recent state toreplace
pure comparative fault with a modified
comparative fault system.?* Over the past two
years, this change has contributed to substantial
autoinsurancerate reductionsforFloridadrivers
andgreatercompetitionasmoreinsurersenteror
reenter the market.*

Recommendation

New York should join the mainstream by amending
CPLR § 1411 to adopt a modifed comparative fault
system. In May 2026, Governor Hochul signed a
transportation budget bill taking this approach, but
that applies only to motor vehicle accident claims.?
This is a signifcant step forward. Ultimately, the
same rule should apply to all tort claims.
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Better Align Liability
with Responsibility

Joint and several liability allows a plaintiff to
collect the full amount of a judgment from a
single defendant whose conduct contributed, in
any way, to an accident. This law encourages
personal injury lawyers to sue as many
parties as possible, especially those viewed
as having the most money, even if that party is
least to blame. Most states have abandoned this
system,thoughNewYorkkeepsitinplaceinmany
cases.

Most States Have Abandoned Joint
& Several Liability

Most states have abandoned or sharply
limited joint and several liability. Today, only a
fewstatesapplyfulljointandseveralliability,most
of which also retain contributory negligenceasa
defense.?

Roughly half of states have adopted “pure”
several liability, in which a defendant pays its
fairshare of damagesbased onthe percentage of
fault assigned to that defendant by the jury.?”

About a dozen states have abolished joint and
several liability when a defendant’s level of
faultis below a certain threshold, typically
when for those that are less than 50% or 51% at
fault.®New Jerseyand Pennsylvaniasubjectonly
defendantsthatare60%ormoreatfaulttopaying
a plaintiffs’ full damage award.?

New York Law

New York moved away from full joint and several

liabilityin 1986 whenitadopted CPLR§ 1601.Itis
now one of a handful of states that distinguishes
between economic and noneconomic damages
in what rule applies.>* Under New York law,
minimally culpable defendants are liable for a
plaintiff'sfulleconomicdamages,suchasmedical
expenses and lost income.

Fornoneconomicdamages, such asanaward for
painandsuffering,low-faultdefendantsareliable
only for their actual assessed share of liability
unless they are more than 50% responsible, in
which casethey mayberequiredtopaytheentire
award.

In addition, New York retains full joint and
several liability in several areas, including
personal injury claims stemming from auto
accidents.?’ New York law also lifts its limited
restriction on joint and several liability if a jury
finds a defendant acted recklessly, knowingly, or
intentionally.? The practical effect of these and
other exceptions is that many individuals and
businesses are subject to more than their fair
share of a plaintiff’s damages.

Implications

Joint and several liability encourages personal
injury lawyers to target “deep pocket”
businesses or those that may have the greatest
insurance coverage, even when others are far
more culpable for a client’s injury.

In the auto liability context, this means that if a
plaintiffobtainsa$1millionnoneconomicdamage
award and there are two defendants—one with
millions of insurance coverage that is found 1%
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responsible and one with a $100,000 policy that
is 99% at fault—the first defendant must pay
$900,000 (rather than $10,000 based on its
share of responsibility).

Imposing joint and several liability has fiscal
implications not only for businesses, but
also for taxpayers. Cities and towns in New
York are forced to pay a plaintiff’s entire damage
award on the basis that, for example, a traffic
signal,**sign,**orcityemployee,*’insomeremote
way, contributed to the accident.

Recommendation

New York should amend CPLR § 1601 to adopt
pure several liability for all damages or retain joint
and several liability only when a defendant is 60%
or more at fault for a plaintiffs injury, similar to New
Jersey and Pennsylvania, or 50% or more at fault,
which other states follow. It should also eliminate
most exceptions that retain full joint and several
liability in some circumstances, including the carve
out for auto accident claims in CPLR § 1602.

Governor Hochul supported a move in this
direction, which she expected to result in lower
auto insurance premiums.*® This proposal,
however, was not included in the 2027 FY state
budget agreement, leaving an opportunity for
future action.
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End Absolute Liability
Endgr the “Scaffold
aw

The cost of construction projects in New York is
significantly higher than in ather sates because of
New York’s unique century-old “Scaffold Law,”
which pre-dates the workers’ compensation
system and imposes “absolute liability” on
property owners and contractors. From building
schools to affordable housing, the Scaffold Law
imposessteep costsnotexperiencedinanyother
state, while providing no safety benefit.

New York’s Scaffold Law

New York enacted the Scaffold Law, N.Y. Labor
Law § 240 in 1885 to safeguard construction
workers who found themselves subject to
increased danger while working on the city’s
skyscrapers and other projects.?’

Theintentofthelawwastoreduceheight-related
deathsandinjuriesbymandatingtheuseofsafety
equipment. Occupational Safety and Health
Administration regulations now largely
serve this function.?®

While the text of the Scaffold Law does not
mention creating a right for workers to sue, the
New York Court of Appeals has interpreted

the statute to impose “absolute liability” for
elevation or gravity-related risk, such as falls
and falling objects, on construction sites,*
includingbuildings,bridges,orelevatedhighways.
Over time, courts have vastly expanded this
liability.* Juries cannot consider a worker’s

carelessness or recklessness, which courts
consider irrelevant. Even a worker’s impaired
condition because of drug oralcohol use at work
is not a factor in liability.*'

Even a worker’s drug or alcohol
useatworkisnotafactorinliability

In other states, and in New York for other on-the-
job injuries, workers’ compensation provides
no-fault payments for injured workers’
medical care and provides benefits based on
a percentage of lost wages while a person is
disabled, while limiting an employer’s liability.*?

The Scaffold Law, however, pre-dates workers’
compensation and falls outside of its liability
constraints. It subjects those who workin

the constructionindustry and beyond to
litigation over work-related injuries that would
notbefiledincourtelsewhere.Plaintiffsmay seek
pastand futurelostwagesand medical expenses
aswellasunlimited awardsfor painand suffering
that are highly subjective and unpredictable.

The Scaffold Law applies in situations

that most people would not consider

an elevation-related constructionrisk.
Examples include falls from a sixteen-inch tall
boulder on a basement floor,* a flatbed truck,*
a ladder when installing carpeting on the walls
of a recording studio,* and a ladder while
disassembling a chupah, a canopy for a Jewish
wedding, at a catering hall.*

Property owners and contractors named in
Scaffold Law claims can defend themselves
on the basis that the worker was the sole
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proximate cause of the accident,* but that is an
extraordinarily high standard to meet.*®

A worker may be 99% responsible for

his or her own accident, but the owner

or contractor must still pay 100% of the
damages. Contractors who invest in safety
equipment, run strong safety programs, and
enforcetherulesfacethesameliability underthe
Scaffold Law as those who cut corners and put
workers at risk.

For example, a nonprofit housing developer can
face liability even when a worker removes
his safety harness to take a shortcut into a
construction site that the contractor explicitly
prohibited.®

As an expert on New York construction law
observed, “Over the course of the last century,
the court has taken a statute designed to protect
workers who were unable to protect themselves
from the extraordinary hazards of working at or
raisingmaterialsandloadstoheights,andturned
it into a remedy for every injury caused by
gravity that a safety device might have, in
hindsight, prevented.”*°

No other state has a comparable statute.

Implications

Because of over a century of judicial expansion
of the Scaffold Law, these claims have become
more frequent. Cornell University researchers
showed that between 1990 and 2012,
Scaffold Law cases rose 500% while the
overall rate of injury decreased.>’

Scaffold Law claims are among New York’s

largest verdicts and settlements each year.>
According to Willis Towers Watson, an average
Scaffold Law claim will settle for above $1
million, however, ifthereisaneckorbacksurgery
alleged, the claim value averages between $2
millionto $3million,ormore.>Settlementvalues
for these claims doubled between 2018 and
20234

If thereisaneck orback surgery

alleged,theclaimvalueaverages
between $2millionto$3million

The ease at which workers can recover large
sums for on-the-jobinjuries hasled to a lucrative
market for lawsuits. Personal injury law firms
distribute t-shirts, leaflets, and business cards at
construction sites advertising their services.>
Many New York personalinjury law firm websites
devote sections to Scaffold Law claims, as they
compete for these highly profitable cases. Some
ofthesefirmstoutmulti-milliondollarverdictsand
settlements.>®

The law’s lax standards and the irrelevance of
a workers' fault for his or her own injuries have
led to suspicious claims, particularly a surge
of lawsuits alleging low-height falls, with no
witnesses, filed by new workers.>’

A media investigation identified dozens of
construction injury lawsuits suspiciously
filed by people purporting to live in the same
apartment buildings and homes.*® Insurers
have responded by filing several civil RICO
lawsuits alleging schemes to capitalize on
the Scaffold Law’s absolute liability by faking
accidents and injuries.*®
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Insurance for construction

projects in New York consume
8% to 10% of costs, compared
tojust 2% to 4% in New Jersey,
Massachusetts, and lllinois

These lawsuits generally allege that runners for
lawfirmspersuadevulnerableindividualstostage
a fall, then send them to unscrupulous doctors
forunnecessary surgeries toraise the settlement
value with the cost covered by predatory lawsuit
loans. One personal injury law firm sought to
withdraw from hundreds of construction injury
cases after questions were raised about the
cases’ legitimacy.®°

The Scaffold Law has consequences for New
Yorkers, including a rise in costs for renters and
homeowners.®' One recent study estimates that
insurance costs for construction projects
are two to five times higher in New York

than other states and consume 8% to 10% of
total development costs in New York, compared
to just 2% to 4% in states like New Jersey,
Massachusetts, and Illinois.?

The excessive liability imposed by this statute
adverselyaffectsprojectsrangingfromaffordable
housing®to school construction.® It has added
hundreds of millions of dollars to the cost

of projects such as the Gov. Mario M. Cuomo
Bridge® and Hudson River Tunnel construction
project,®®andimpactsothermajorpublicprojects
such as Penn Station’s development and the
Second Avenue Subway extension.®’

Ithasevenhindereddisasterreliefefforts.®® Asthe
NewYorkBuildingCongressobserved,thehigher

insurance costs necessitated by this law “means
less money for roads, SUNY facilities, and other
worthwhile construction projects sponsored by
State agencies” as well as fewer classrooms and
less money to improve public facilities.® It also

meansfarlessaffordablehousingunitsbuilteach
year.”

Due to the Scaffold Law, most national insurers
do not write construction policies in New York.
Someofthefewremaininginsurershavestopped
writing policies in the last few years, and the
number of carriers willing to write general
liability insurance in New York continues to
decline.”

The Scaffold Law’s excessive liability does not
leadtogreaterworkersafety—quitetheopposite.
Absolute liability eliminates an incentive for
employers to invest in workplace safety.”

It also does not encourage workers to be
careful, since they can recover in a lawsuit even
when they engaged inreckless behavior, such as
working while under the influence of alcohol or
drugs.”

Recommendation

New York should enact a new section of the Civil
Practice Law & Rules that applies the same rule
of comparative negligence used in most personal
injury cases to claims arising under the Scaffold
Law.

This would allow juries to consider the
responsibility of all parties involvedin a
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construction accident—including whether the

worker used safety equipment or devices provided

at the job site, followed safety instructions, or was
impaired by drugs or alcohol. Legislators have
repeatedly introduced such bills.”*

Strengthen Litigation
Funding Protections

New York recently enacted a law that makes
progress in addressing litigation funding,
particularly the kind that offers vulnerable
individuals “fast cash” while they await a
settlement in personal injury lawsuits.

That law is a solid step forward, but New York
needs to both strengthen this law and take
additional steps to address the influx of hidden
outsidemoneyintothestate’sciviljusticesystem.

The Lawsuit Loan Industry

Aformofoutsideinvestmentinlitigationisreferred
to by lenders as “pre-settlement advances.”
Inthese arrangements,lenders provide money
to vulnerable consumers who have filed
personalinjurylawsuits, such as auto accident
or slip-and-fall cases, for personal expenses.
Brooklynite borrowed $27,000

andreportedlyreceivedjust$111
of a $150,000 settlement

Often, recovery is all but certain and, in

some instances, the only question is when
the settlement check will arrive. Industry
representatives say that the average loanis
about $3,000 to $5,000,° but the amounts
can be far greater. In exchange, many lenders
charge highinterest rates and fees.

At payback, a consumer may owe the lender
three, five, or even ten times the advanced
amount. There are many examples of harm to
New Yorkers from predatory cash-for-lawsuit
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lending.”®Inonereportedcase,aBrooklynitewho
borrowed $27,000 while his slip-and-fall case
was pending reportedly received just $111 of a
$150,000 settlement after paying the lenderand
his attorney.””

Even 9/11 first responders have
been victims of such practices.

Even 9/11 first responders have been victims
of such practices.”® These arrangements are
comparable to payday loans, but, lenders
contend, lawsuit loans are not subject to
the same usury laws that apply to payday
lending.”®

In addition, these arrangements can complicate
the ability to resolve litigation as plaintiffs may
rejectreasonable settlementoffers becausethey
understandably expect to receive meaningful
recoveryfromtheirlawsuitafterpayingthelender
and attorney.

Lawsuit loans have also played a key role
in fraudulent litigation in which plaintiffs
are alleged to have staged accidents and
then given high-interest loans to cover the
cost of unnecessary surgeries, treatment, or
rehabilitation.®

The Litigation Funding Act

Until recently, lawsuit loans were unregulated
in New York. New York enacted the Litigation
FundingActin2025,whichitamendedin2026.®

Now, New York requires companies that engage
in this form of lending to register with the

DepartmentofFinancialServices.Contractsmust
contain certain information to better inform
consumers about how much they may owe
on what may seem like a small loan.

The law ensures that a consumer’s attorney is
aware of the arrangement and reviews and signs
the contract. Lenders are prohibited from
engaging in conduct that poses conflicts of
interest, such as by referring a person who takes
a loan to a specific lawyer or medical provider
or attempting to influence the litigation or its
settlement.

The new law falls short, however, in preventing
predatory rates. There is nolimitontheinterest
rate or fees lenders can charge, no limit on

the length of time during which interest can
accumulate, and noreallimit on the size of the
loan.

The legislation precludes lawsuit lenders from
taking more than 25% of the plaintiff’s total
recovery on top of the amount of the loaned
amount,whichisahelpfulbackstop,butstillallows
lenders to charge excessive rates and fees.

The law also allows cash advances of any
amount so long as they do not exceed
$500,000—100timesthelevel thatthe lawsuit
loan industry claims is typical.

Still Unregulated & Undisclosed
Commercial Litigation Funding

In addition, the new law is severely limited in
that it only applies to money provided to
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individuals who have pending lawsuits.

Despite its name, New York's “Litigation Funding
Act” does not apply to money provided

to law firms to cover litigation expenses.
These arrangements, sometimes referred to as
commercial litigation funding, are on the rise.

Commercial litigation funders range from
publicly traded lenders to private equity and
hedge funds. Investors may fund an individual
case, but it is increasingly common for funders
to finance a portfolio of cases, such as product
liability or other mass tort lawsuits 2>

Investinginlitigationhasbecome
a multi-billion-dollar industry

The amount of these loans is typically in the
millions of dollars.® Investing in litigation has
quickly become a multi-billion-dollar industry.?

Unregulated, hidden commercial litigation
funding raises a wide range of concerns. These
arrangements,evenmoresothancashadvances,
pose a significantrisk of an outside

party intruding on the ability of an attorney

to independently represent his or her clients’
interests.

While litigation funders often contend that
they do not influence litigation or settlement,®
many situations have come to light that prove
otherwise.’

Afundermaydirectattorneystorejectreasonable
settlement offers that may be in a plaintiff’s best
interest and hold out for a higher payment, for

example. Clients may not even be aware that
their attorneys have taken outside funding

that will be repaid out of their settlements.

Litigation funders brag that they “make it hard
and more expensive to settle cases,”” onaverage
“double their money,’ and sometimes walk
away with more money from a case than the
plaintiff.®

The presence of a hidden party with a financial
interest in the litigation complicates the ability
to resolve cases, erodes the incentive to litigate
as efficiently as possible, and can inflate
settlement demands and litigation costs.®°

Inaddition,outsidefundingmayhidetheulterior
motives of those who are actually driving the
litigation.”

It also provides an opportunity for foreign
governments and entities, or others, to launder
money,®' obtain sensitive proprietary or national
security information,®?or engage in other
nefarious conduct.

The Lack of Disclosure of
Litigation Funding in New York

Neither the Litigation Funding Act nor the
courts require parties or law firms that accept
funding from outside sources in exchange for a
financialinterestintherecoverytodisclosethat
information to the court or other parties in the
case.

New Yorkcourtsrarelyallow partiestoobtainthis
informationthroughthediscoveryprocess,often
findingitnot materialtothe claimsordefensesin
the action.”
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As a result of this secrecy, the court, defendant,
and other parties in the litigation are unaware
that a hidden party is driving the litigation or
complicating resolution of the case.

Nor can courts police predatory lending
arrangements or identify and evaluate potential
conflictsofinterestiftheydonotknowanoutside
funder with a stake in the outcome exists in the
case.

Some courts in other states require
disclosureoflitigationfunding,includingfederal
courts in New Jersey and Delaware.**

In addition, a growing number of states have
enacted legislation requiring parties to disclose
arrangements in which an outside funder has a
financialinterestintheoutcomeofthelitigationto
the other parties, insurers, and/or the court.”

Recommendations

New York should strengthen the Litigation Funding
Act, Article 10 of the Financial Services Law, to
protect consumers from predatory lending by
setting a maximum interest rate, and limits on the
duration and amount of lawsuit loans.

It should also adopt safeguards for commercial
litigation funding that prevent conficts of interest
and protect consumer recovery. Al litigation
funding agreements should be disclosed to the
courtand other parties.

Index the Judgment
Interest Rate to the
Market

New York should reduce its judgment interest
rate from a fixed 9% to alevel indexed to the
marketrate sothatlitigantsare not penalized for
defending themselves in court.

45 Years Without Adjustment

New York set its 9% rate, which applies to both
pre-andpost-judgmentinterest,in 1981, when
theaverageratefortheone-yearU.S.Treasury bill
was over 14%.%

9%ratewassetin1981whenthe
U.S. Treasury bill was over 14%

It has remained unchanged for 45 years,
even when prevailing market rates were
below 2%. While interest rates have risen in
recent years, they remain well below 9%.

Implications

n

New York’s fixed rate is “both illogical and unfair
and “does not reflect the changing economic
reality of the cost of money,”an advisory
committeetothestate’schiefadministrativejudge
observed over a decade ago.*®

An excessive judgmentinterest rate adds

to the pressure on adefendant to settle
litigation, regardless of the merits. It also weighs
againstappealinganerroneouscourtdecisionas
interest continues to accumulate.

Interest on a judgment can accumulate quickly
and reachinto the hundreds of thousands —
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even millions—of dollars.

The time it takes to litigate a case is affected

by many factors, including factors beyond a
defendant’s control, such asthe cooperativeness
of plaintiff’s counsel, the complexity of the case,
thetrialcourt’sdocket, ordelaysthatadefendant
did not cause and cannot control (such as court
closures during the COVID-19 pandemic and
resulting trial backlogs).

Post-judgmentmotionsandappeals (which may
bebroughtbytheplaintiff,thedefendant,orboth)
may also add time to the litigation. Appeals may
face backlogs. The Appellate Division, Second
Department, for example, the busiest state
appellate court in the nation.*

New Jersey adopted a variable
rate that, in 2026, is 4.5%

NewYork'sinterestratenotonly penalizesprivate
parties, but directly impacts city and county
governments, which are often the targets of
litigation, and, by extension, taxpayers.'® As
the New York State Conference of Mayors has
observed, “This excessively high interest rate
drives up taxpayer costs.""

Out of the Mainstream

Most states have abandoned high fixed
judgment interest rates, making New York

an outlier. For example, New Jersey eliminated a
fixed 12% perannum ratein 1986 and adopted a
variable rate that, in 2026, is 4.5% on judgments
exceeding $20,000.'%

Pennsylvania applies a variable pre-judgment

interest rate that is the prime rate plus one
percent along with a fixed post-judgment
interest rate of 6%.'%In recent years, other states
have adopted similar approaches.’®Only about
a dozen states retain a fixed judgment
interest rate at or above New York’s level.'*

Inaddition,unlikeNewYorkwhere pre-judgment
interest begins to accrue when at the
earliest possible moment a cause of action
exists, in nearly every other state, pre-judgment
interest,ifavailable,doesnotbegintoaccrueuntil
a plaintiff files a lawsuit, serves a defendant, or a
later date.’®

Recommendation

Amending CPLR § 5004 to adopt a variable rate
would bring New York into alignment with most
other states.

This approach would not only protect civil
defendants from excessive judgment interest
awards, but safeguard plaintiffs from being
undercompensated in the future should market
rates rise. It also eliminates the need for the
legislature to periodically revisit and adjust the fked
rate (an increasing risk given the volatility of the
contemporary interest rate environment)*”
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Additional
Op{Jortunities to Make
Au

o Insurance More
Affordable

GovernorHochulhasreachedanagreementwith
thelegislaturetoenactasetofinitiativesaimedat
reducing auto insurance rates.

This helpful package of legal reforms includes
updating New York’s comparative fault law, as
discussed earlier, along with addressing three
additionalareasthatunnecessarilydriveupcosts.

Stop Rampant Fraud

In 2025, the Department of Financial Services
(DFS) recorded 43,811 suspected auto
insurance fraud incidents, an 80% jump
from 2020.'% There were also at least 1,729
staged crashes in New York State, an amount
that has also been on the rise.'®New York ranks
second highest in the nation for incidents of
staged fraud.”

New York ranks second highest
for staged fraud

In response, the enacted FY 2026-27 state
budget includes anti-fraud measures targeting
autoinsurance as well as workers’compensation
schemes.™"

The new law provides that anyone who hires,
requests, encourages, orchestrates, or invites
another individual to stage a motor vehicle
accident commits a fraudulent act.''?

Thisprovisionisintendedtoenableprosecutors

to seek criminal penalties against any
personinvolvedinorganizingastagedaccident,
not just the driver.""?

Governor Hochul had proposed several other
measures, which did notmakeitintothefinalbill,
such as increasing the ability to prosecute
others who facilitate staged accident claims
such as by providing false medical diagnoses
ortreatment,doublingthe30-dayperiodthatNew
York Insurance Law 5105(a) provides insurers to
investigate and report suspicious claims,"*and
raising criminal penalties for insurance fraud.
These are potential areas for future action.

In addition, New York can do more to combat
fraud in other contexts. For example, pending
legislation would make staging a
construction site accident afelony.'’
Reduce Unnecessary Auto Accident
Litigation

New York law should amend the threshold for
allowing lawsuits seeking damages for “serious
injury” outside the PIP system to eliminate
vague language that leads to unnecessary
litigation that drives up insurance rates.

New York is a no-fault state, which means that
the primary coverage for medicalbenefits, lost
wages, and other covered expenses for drivers
and their passengers is provided by each
driver’s owninsurance, regardless of who

is atfault in an auto accident. This is handled
through PIP coverage, which is mandatoryin
New York.

If a person experiences a “serious injury”
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in an auto accident, however, he or she can
seek compensation from aresponsible
party through the tort system, including
noneconomic damages and economic losses
exceeding PIP limits.

This approach is intended to provide prompt
recoveryforminorinjuriesfollowingacrash,avoid
litigation,andhelpkeepinsuranceratesstableand
affordable.

While New York’s definition of “serious injury”
lists types of harm that all would agree should
meet the threshold, it alsoincludes temporary,
subjective injuries. For example, the definition
includes a nonpermanent injury that prevents
a person from performing usual and customary
daily activities for 90 days during the 180
days immediately following an accident.’®

This “90/180” category can be easily
manipulated by, for example, a person finding
a medical provider willing to certify that he or
she cannot work or perform other activities for
90 days. It is most often invoked in soft-tissue
injury cases based largely on subjective
complaintswhenobjectiveevidenceofaninjury,
such as diagnostic imaging, is lacking.""’
“90/180" category is invoked in

soft-tissue injury cases when
objective evidence is lacking

The enacted budget bill amends Insurance Law
5102(d) to eliminate the “90/180" category.'®

This change will provide greater consistencyand
predictabilityin autoaccident claimsand should
lower costs that impact insurance premiums.'”

Do Not Reward Bad Behavior

The enacted FY 2026-27 budget also includes
Governor Hochul’s proposal to limit the ability
of drivers who were uninsured, driving while
impaired, or committing or fleeing a felony
at the time of an accident to recover a large
payout.

Driverscommittingafelonycan

nolongerrecoverunlimitedpain
and suffering awards

These drivers canrecover their full medical
expenses and lost wages, but no more than
$100,000 for pain and suffering.'®
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Proposals that Take
New York in the Wrong
Direction

Itisimportant for New York to take positive steps
that address the excessive liability and litigation
abuse, some of which are highlighted in this
paper. It is also important for New York to reject
invitations that would take the Empire State in
the wrong direction by unnecessarily adopting
private rights of action, expanding damages, or
increasing opportunities to bring lawsuits.

These types of proposals, which have been
recycledforyears,servetheinterestsofattorneys,
not the public.

No New Private Rights of Action

The legislature should closely scrutinize
proposals that would provide new ways to
suein NewYork’s already highly litigious climate.

When private rights of action are included in
legislation,theydeputizeprofit-motivated bwyers
toenforce state law rather than keep authorityin
the hands of accountable public officials.
Excessive litigation can target

small businesses or stymie
innovation

These proposals can be especially problematic
when they discard or significantly relax key
elements of claims (such as causation), eliminate
the need for a person to have experienced an
injury to sue, provide for statutory (minimum)
damage awards rather than reimburse actual
losses, or pay attorneys'fees thatare typically not

recoverable in ordinary civil litigation.

The excessive litigation that results can target
small businesses or stymie innovation.

Many billsintroduced inthe New Yorklegislature
include private rights of action. These include
bills addressing data privacy '*' and use of
artificial intelligence technology.'*

Another bill would allow people who have no
present injury to seek medical monitoring
damages,'#violatingthecoreprincipleoftortlaw
thatuninjuredpeoplecannotbringlawsuitsbased
on speculative concerns about the future.

Other proposals authorize lawyers to bring new
lawsuits againstinsurance companies'** and
social media companies.'* Legislation would
also allow any person to sue any “fossil fuel
industry member” for damages on the basis
that it contributed to climate change.™?®

When legislators are presented with such
proposals,theyshouldcarefullyconsiderwhether
therequirementsorprohibitionsinthebillcanbe
more effectively, fairly,and consistently enforced
through government agencies and officials and
whetherexistingcommonlaworstatutesalready
provide a means for people who experience
actual harm to recover.

Often, however, these proposals primarily will
benefit lawyers, rather than solve problems or
help New Yorkers.
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Hold the Line on Subjective
Damages in Wrongful Death
Lawsuits

Despite four vetoes, the New York legislature
has persisted in advancing a bill, known as the
“Grieving Families Act,’ that would radically
expand liability under the state’s Wrongful
Death Act, including who can sue, for how
much, and for how long. This legislation was
reintroduced on May 4, 2026."*’

Mostconcerningisthelegislation'sabandonment
of New York’s requirement that damages be
quantifiable and pecuniary in nature.

Instead, the proposal authorizes forms of
noneconomic damages that have long

been unavailable in New York, such as loss of
companionship, as well as grief and anguish
caused by the decedent’s death.

While the grief felt due to the loss of a loved one
cannotbedisputed,emotional painexperienced
by those not directly injured is not recoverable
because of the difficulties in ensuring that juries
decide cases based on facts and not sympathy.
Emotional losses are speculative and such
damages are highly susceptible to manipulation
by attorneys. New York already hosts among the
most “nuclear verdicts” in the country,'® which
largely stem noneconomic damages that are at
levelsthat most peoplewould notearnin several
lifetimes.™®

Widely opening the door to such awards in
wrongful death cases will exacerbate this
problem.

Most states do not permit family members to
collect damages for grief or mental anguish
in wrongful death suits.”** Many of the states
that do allow broader forms of nonpecuniary
damages, unlike New York, have statutory
limits on damages in their wrongful death
acts, generally applicable caps on noneconomic
damages, or limits that apply in medical liability
actions.

2021versionofthebillwouldhave
increasedmedicalliabilitycostsby
nearly40%,generalliabilitycosts
byabout119%,andautoinsurance
costs by 6%

An actuarial analysis of the Grieving Families Act
estimated that, if enacted, the legislation s likely
to result in a significant increase in insurance
costs for New Yorkers.'*' The research report
projected that the 2021 version of the bill would
have increased medical liability costs by nearly
40%,generalliabilitycostsbyabout11%,andauto
insurance costs by 6%.'3?

As Governor Hochul observed in her most
recent veto message, “At a time when the state
isfacingan affordability crisis,and many struggle
just to meet basic needs, genuine concerns
continue to be raised that the bill may lead to
increased costs, including increased insurance
premiums and increased financial stress to our
health care systems, including those that serve
disadvantaged communities."’
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Do Not Facilitate More Consumer
Class Actions

New York, like other states, prohibits deceptive
business practices and false advertising.”*
Each year, those laws provide the foundation for
numerous lawsuits.

In fact, New York leads the nationin
consumer class actions targeting food,
beverages, supplements, and personal care
products, exceeded only by California.'®

Many of these lawsuits do not respond toreal
issues where consumers were actually misled
intopurchasingaproduct,butattempttoextracta
nuisance settlement from businessesbasedona
dispute about the product’s label.'¢
Consumer and Small Business
Protection Act,"would makethe

state’s consumer law the most
expansive in the nation

Rather than address the overwhelming amount
of consumer class action lawsuit abuse in New
York, legislators have repeatedly introduced the
so-called “Consumer and Small Business
Protection Act,” which would arguably make
the state’s consumer law the most expansive in
thenation.Underthe guise of”“modernizing”that
law, the bill makes five significant changes.’’

First, the bill adds prohibitions against “unfair”
and “abusive” practices to the law. These vague
terms would result in even more litigation.

Second, the legislation increases statutory
damages (which can be obtained without

showing actual loss) from $50 to $1,000 per
violation and make these damages available
in class actions. This would allow lawyers to
threaten businesses with astronomical
liability even when there is no injury.

Third, the bill allows judges to unilaterally
increase damages to any amount if the judge
finds a knowing or willful violation (current law
already allows judges to triple actual damages
upto $1,000). Courts would berequired toaward
attorneys'feestoevery prevailing plaintiff, rather
than leave such awards to a court’s discretion
when appropriate.

Fourth, thebill stripsoutarequirementincurrent
law that a violation impacts consumers (which
avoids misuse of the statute and its already
generous remedies in other civil litigation, like
contract disputes).

Finally, the billempowers advocacy groups to
sue on behalf of the public, an approach taken
in only one jurisdiction, the District of Columbia.
Onenewspapercalled thebill,“purely agiveaway
to class-action lawyers."'3®

In December 2025, Governor Hochul signed

an alternative bill that includes two of the
provisionsabove.TheFostering Affordabilityand
Integrity through Reasonable (FAIR) Business
Practices Act added “unfair” and “abusive” acts
to the statute and eliminated the law’s exclusive
application to consumer-oriented conduct.'

Significantly, however, the legislation
empowered the attorney general to
interpret and enforce these provisions, not
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private lawyers. With this bill signed into law, it
remains to be seen whether New York’s plaintiffs’
bar will continue its advocacy for more extreme
changes.

Do Not Enable Litigation Tourism

Another proposal, three times vetoed by
GovernorHochul,wouldsubjectanycorporation
that registers to do business in New York to what
isknownas“general personaljurisdiction”instate
courts.'

If enacted, attorneys could bring lawsuits
against businesses stemming from conduct
that is unrelated to their activities in New
York in New York courts that they view as
more favorable to them on the basis that they
“consented” to jurisdiction by registering.

Thisbillwould have overturned aNewYork Court
of Appeals'decision.'' It threatened to make the
state amagnet for litigation from across the

country.

Not only would this burden the state’s judiciary
and taxpayers, butit could also lead to delays for
New York residents with legitimate local cases.

While the U.S. Supreme Court has found this
approach is constitutionally permissible,'*? it is
unsound public policy and not used in the vast
majority of states.

As Governor Hochul observed in her December
2025 veto message, the proposal would “likely
deter out-of-state companies from doing
business in New York by subjecting them to
lawsuitsinthe Stateregardlessofany connection
to New York.” She concluded that the bill would

“cause undue uncertainty” for businesses and
“burden the state’s court system.”'*

Reject the Latest Plaintiffs' Lawyer
Wish List

Possibly in retaliation for Governor Hochul’s
supportofliabilityreforms,legislationwasrecently
introducedthatincludesapackageofchangesto
NewYork’sliabilitylawsthatcanonlybeviewedas
a personal injury lawyers’ wish list.

This bill, introduced in April 2026 as S.10035,
would tip the scales toward plaintiffs and
against defendants in civil litigation by:

Significantly extending the amount of time
lawyers have to file lawsuits against healthcare
providers.

Giving plaintiffs’ lawyers a right to schedule
depositions before defendants may
question a plaintiff’s witnesses in personal
injury cases.

Allowing plaintiffs’ lawyers who plan to file a
personalinjury case to subpoenaindividualsor
businesses for information even before they
file alawsuit in some circumstances.

Creating new sanctions and presumptions that
can be imposed on defendants if they fail to
preserve evidence, known as spoilation.

Shielding third party litigation funding
arrangements from disclosure in litigation.

Prohibiting licensed professions, such

as healthcare providers, and their clients from
entering agreements to arbitrate or mediate
disputes.’*
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Conclusion

New York’s liability laws are badly out of step with
most other states, imposing excessive costs
thatreverberatethroughoutthestate’seconomy
and make life less affordable for families and
businesses.

As this paper demonstrates, outdated doctrines
such as pure comparative fault, expansive joint
and several liability, and absolute liability under
theScaffoldLawcollectivelyincentivizelitigation
rather than responsible behavior.

While the state has taken modest steps toward
addressing predatory lawsuit loans that harm
consumers, more needs to be done to address
the influx of outside money that is pouring into
the civil justice system. And New York’s fixed
judgmentinterest, whichis not tied toeconomic
reality, imposes unwarranted costs on litigants.

These policies fuel higher insurance premiums,
inflatepublicconstructioncosts,andinvitelawsuit
abuse—allwhiledoing little toimprove safety or
fairness.

At the same time, proposals to expand liability
evenfurtherthroughnewprivaterightsofaction,
broader subjective damages in wrongful death
suits, and expanded jurisdiction threaten to
worsen these problems.

GovernorHochul'sproposedautoliabilityreforms
illustrate how targeted, pragmatic changes can
reduce costs while preserving core protections
forinjuredNewYorkers.Thelegislatureultimately
enacted only some of her relatively modest
proposals, leaving more work to be done.

New York stands at the crossroads.

By modernizing its liability framework and
adopting targeted, commonsense reforms, the
legislature can restore balance to the civil justice
system without undermining the ability of truly
injured individuals to recover.

Conversely, continuing down a path of ever-
expanding liability will deepen the state’s
affordability crisis and erode confidence in its
legal system. Policymakers should seize this
opportunity to recalibrate New York law so that
liability better aligns with responsibility, deters
fraud, attracts and retains employers, and
supportsamoreaffordableandsustainablefuture
for all New Yorkers.
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https://www.nysenate.gov/legislation/bills/2025/A8303
https://www.nysenate.gov/legislation/bills/2023/S7476
https://www.nysenate.gov/legislation/bills/2021/A7769
https://www.documentcloud.org/documents/26412276-veto-134-2025/
https://www.nysenate.gov/legislation/bills/2025/S10035

We are grateful for your support.

Empire Center for Public Policy
PO.Box 7113
Albany, NY 12224
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www.EmpireCenter.org/Donate

Inquiries: info@empirecenter.org
Phone: 518-434-3100

1.

e - The Empire Center is recognized as a tax-exempt organization under Section 501c3 of the

T 11 ! e _ ibuti i llest
er T RL Internal Revenue Code (EIN # 46-1987418). Your contributions are tax deductible to the fulles
extent allowed by law.
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