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October 16, 2023

Re: Response to the Proposed Consolidated Rulemaking for Insurance Regulations 210, 224, and 226-
229 that would regulate the operation of Pharmacy Benefit Managers (“PBMs”) in New York

The 32BJ Health Fund is an unusually effective collaboration between SEIU 32BJ and management
(represented collectively by the Realty Advisory Board in New York) that provides affordable, comprehensive, and
innovative health coverage for 200,000 working-class people on behalf of 5,000 employers. The 32BJ Health Fund
serves members of the SEIU 32BJ union and their families. They are cleaners, property maintenance workers,
doormen, security officers, window cleaners, and building engineers in 11 states and Washington, DC.

The 32BJ Health Fund is a collectively bargained and self-insured multiemployer plan. While it contracts
with vendors, such as pharmacy benefit managers (PBMs) to provide benefits to plan participants, the 32BJ Health
Fund itself is ultimately responsible for creating and implementing a cost-effective plan design that will allow its
plan participants to access needed medication while ensuring that costs to plan participants and the 32BJ Health
Fund are low.

Both Governor Hochul and Superintendent Harris have made clear that their primary objective is to protect
consumers against the high cost of health care, and especially the high cost of pharmaceuticals and pharmacy
coverage. The 32BJ Health Fund shares these concerns. Unfortunately, the Department of Financial Services’ (the
“Department” or “DFS”) proposed PBM Regulations (the “Proposed Regulation”) would increase the cost of
pharmacy coverage for employers, union benefit funds, and workers.

The 32BJ Health Fund is a voluntary employees’ beneficiary association under Internal Revenue Code
section 501(c)(9), and an employee welfare benefit plan under the Employee Retirement Income Security Act
(“ERISA”) section 3(1). As an employee welfare benefit plan, the 32BJ Health Fund is governed by ERISA, the
federal law that provides for broad preemption of state laws that “relate to” employee benefit plans. Exclusive
federal regulation of self-insured plans benefits self-insured employee benefit plans by allowing for nationally
uniform administration. The Proposed Regulation exceeds the statutory authority granted to the Department by the
State Legislature and disregards federal law that preempts State regulation of self-insured employee benefit plans.

The Proposed Regulation would drive up prescription drug coverage costs and harm workers by increasing
healthcare costs, thus reducing the funds that could otherwise be used for wages or other benefits. The 32BJ Health
Fund works aggressively to contain health care costs so that members continue to receive affordable and high-
quality health care coverage. Our members currently receive premium-free coverage for their health benefits,
including prescription drugs. If prescription drug costs rise, 32BJ Health Fund would have to determine the best
way to manage the cost of the benefit in other ways, which could result in reduction of coverage or increased cost
sharing that would impact workers’ wages.

In addition to the above, 32BJ Health Fund has the following concerns with the Proposed Regulation:
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1. Minimum Dispensing Fee

The Proposed Regulation imposes a minimum dispensing fee of $10.18 per fill. 32BJ Health Fund does not
currently pay dispensing fees on every fill. In 2022, 32BJ Health Fund paid over $452,000 in total dispensing fees, or an
average of about 36 cents per fill. Ifa $10.18 dispensing fee was applied to each fill instead, 32BJ Health Fund would
have paid over $12 million in total dispensing fees in 2022. In this scenario, overall pharmacy benefit plan costs would
increase by approximately 8.5%. This increase in dispensing fees does not provide the Health Fund’s plan participants
additional health benefits, rather it simply increases payments to pharmacies to the detriment of workers employed in
already vulnerable industries.

Governor Hochul has repeatedly stressed her goal of making New York a more affordable state, and this proposed
rule would only increase costs. In addition, when the Legislature has sought to address pharmacy payment terms, it has
been careful to avoid increasing the cost of pharmacy coverage. This includes the Legislature having thoughtfully
incorporated exemptions to avoid superseding the terms of collective bargaining agreements.

2. Timing

The Proposed Regulation would apply to contracts amended on or after January 1, 2024 and any conflicting
provision of a contract would be deemed void and unenforceable on and after January 1, 2025. Disrupting multi-year
collective bargaining agreements mid-term to address the requirements of the Proposed Regulation (including minimum
price requirements) would impair existing collectively bargained contracts and unnecessarily increase costs to benefit
funds and workers.

Further, if the Proposed Regulation is not amended to eliminate the increased dispensing fees, benefit funds must
be given time to budget for increased coverage costs. Collective bargaining agreements should not be disrupted prior to
their renewal, and the effective date of the Proposed Regulation should be amended to allow sufficient time for
implementation.

Conclusion

The Proposed Regulation will impose harm to the hundreds of thousands of workers who obtain coverage through
the 32BJ Health Fund. It exceeds the authority of the Department and ignores federal ERISA preemption. At a minimum,
the Proposed Regulation should be revised to apply only to fully-insured health insurance business consistent within the
Department’s legal authority.

32BJ Health Fund appreciates the opportunity to comment on the Proposed Regulation and would welcome the
opportunity to meet with your staff to explain in more detail the impact that the Proposed Regulations would have on the
32BJ Health Fund.

Sincerely,

Oty Gkl

Cora Opsahl
Director, 32BJ Health Fund



